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Janes WIliam Turner appeals froma judgnent after his
second trial ordering his two-year commtnent to the custody of

the State Department of Mental Health (DVH) following a jury

1 Pursuant to California Rules of Court, rule 976.1, this
opinion is certified for publication with the exception of parts
1, 111, I'Vand V.



finding he is a sexually violent predator (SVP) within the
nmeani ng of the Sexually Violent Predators Act (the Act) (Welf. &
I nst. Code,2 § 6600 et seq.). Turner contends the jury's

determ nati on should be set aside because the trial court should
have granted his in limne notion to disnm ss, there was
insufficient evidence to show he suffers from enotional or
volitional inpairnment, the court erred in admtting hearsay

evi dence of alleged "bad acts" other than that of the predicate
of fenses, the court erred in refusing to allow his daughter to
testify and the version of CALJIC No. 4.19 given the jury

i mperm ssibly reduced the Peopl e' s burden of proof.

In the published portion of this opinion, we shal
determine that the trial court correctly denied a notion to
dism ss the petition to declare Turner an SVP under the Act
after a mstrial was declared followng the first trial on the
petition which resulted in a deadl ocked jury. In the
unpubl i shed portions, we reject Turner's remaining contentions
of error. Accordingly, we affirmthe judgnent.

BACKGROUND
Sumary of the Act

Al t hough our Suprene Court in Hubbart v. Superior Court

(1999) 19 Cal.4th 1138 (Hubbart) has provided a thorough review

of the statutory schene conprising the Act (see Hubbart, supra

2 Al statutory references are to the Wl fare and
Institutions Code unl ess ot herw se specifi ed.



at pp. 1143-1149), for the convenience of the reader, we repeat
pertinent provisions relevant to the issues in this case.

The Act, which is contained in sections 6600 et seq.,
provi des for the continued confinenment in the custody of the DVH
of those persons identified as SVPs before they have conpl eted
their prison or parole revocation ternms. It defines an SVP as
"a person who has been convicted of a sexually violent offense
agai nst two or nore victins for which he or she received a
determi nate sentence[3] and who has a di agnosed nent al
di sorder[4] that makes the person a danger to the health and
safety of others in that it is likely that he or she will engage
in sexually violent crimnal behavior."” (8 6600, subd. (a).)

| f the Departnent of Corrections (DOC) determ nes the
i nmat e approachi ng sentence conpletion may be an SVP, it refers

himor her for evaluation to see if the inmate falls under the

3 "A 'sexually violent offense' refers to certain enunerated

sex crimes 'conmitted by force, violence, duress, nenace, or

fear of imrediate and unl awful bodily injury on the victimor

anot her person.' (8 6600, subd. (b), citing Pen. Code, 88 261,

subd. (a)(2) [rape of nonspouse], . . . 264.1 [rape in concert],
288a [oral copulation]. . . .)" (Hubbart, supra, 19

Cal .4th at p. 1145.)

4 Al t hough a "di agnosed nental disorder” is not fully defined
under the Act, such condition is stated to "include[] a
congenital or acquired condition affecting the enotional or
volitional capacity that predi sposes the person to the

comm ssion of crimnal sexual acts in a degree constituting the
person a nenace to the health and safety of others."” (8§ 6600,
subd. (c).)



Act. (8 6601, subds. (a)(1l), (b), (c) & (d).) Wen the

eval uation reveals the inmate has suffered the required
qual i fying prior convictions (88 6600, subd. (a), (b), 6600.1)
and two |icensed psychol ogi sts and/ or psychiatrists agree the
inmate "has a di agnosed nental disorder such that he or she is
likely to engage in acts of sexual violence w thout appropriate
treatnment and custody,” the DVH transmits a request for a
petition for comm tnent under the Act to the county in which the
al l eged SVP was | ast convicted, with copies of the evaluation
reports and ot her supporting docunents. (8 6601, subds. (d),
(h) & (i).) |If a designated county's attorney concurs in the
request, a petition for commtnent is filed in that county's
superior court. (8 6601, subd. (i).)

Once filed, the superior court holds a hearing to determ ne
whet her there is "probabl e cause” to believe that the individual
naned in the petition is likely to engage in sexually violent
predatory® crininal behavior upon his or her release. (§ 6602,
as anmended by Stats. 1996, ch. 4, §8 4, and by Stats. 1998, ch.
19, 8 3, ch. 961, 8 4.) If such is found, the judge "shall"

order that a trial be conducted "to determ ne whet her the person

5 The Act defines "predatory" as "an act . . . directed
toward a stranger, a person of casual acquaintance wi th whom no
substantial relationship exists, or an individual wth whom a
rel ati onshi p has been established or pronoted for the prinmary
pur pose of victimzation." (8 6600, subd. (e).)



is, by reason of a diagnosed nental disorder, a danger to the
health and safety of others in that the person is likely to
engage in acts of sexual violence upon his or her
release. . . ." (8 6602, subd. (a).)

The person subject to a trial under the Act is to remain in
custody in a secure facility until the trial is conpleted.
(8 6602, subd. (a).) That personis entitled to trial by jury,
t he assi stance of counsel, the right to retain experts or
pr of essi onal persons to performfurther eval uations, and access
to rel evant nedical and psychol ogi cal reports. (8 6603, subd.
(a).) The trier of fact mnmust determ ne beyond a reasonabl e
doubt whether the person naned in the petition is in fact an
SVP. (8 6604.) |If the person is determined to be an SVP, he or
she shall be conmtted to the custody of the DVH for two years
"for appropriate treatnment and confinenment in a secure facility

," subject to annual review and extension of commtnent if

t he di agnosed nental disorder and the consequent danger to the
community persists. (88 6604, 6605.) "[T]he person shall not
be kept in actual custody |onger than two years unless a
subsequent extended conmitnent is obtained fromthe court
incident to the filing of a new petition for comm tnent under

[the Act] . . . ." (8§ 6604.)



Factual Summary

On August 7, 1984, a jury convicted Turner of forcible oral
copul ation and forcible oral copulation in concert (Pen. Code,
8§ 288a, subds. (c) and (d)). For these sex crines against the
same victim Turner was sentenced to prison for nine years. On
January 23, 1985, a jury convicted Turner of forcible oral
copul ation, forcible oral copulation in concert and oral
copulation in jail against two victins (Pen. Code, § 288a,
subds. (c¢), (d) and (e)), and he was subsequently sentenced to
prison for 16 years full strength consecutive to his earlier
term

On May 14, 1998, a petition was filed by the D strict
Attorney of San Diego County alleging that Turner was an SVP
under the Act. Based on the above convictions, determ nate
sentence and the reports of two psychiatric professionals who
concurred, after separate evaluations, that Turner fit the Act's
statutory qualifications, the People requested the superior
court conmence proceedi ngs under the Act to determ ne whet her
Turner should be commtted as an SVP. After finding probable
cause Turner qualified under the Act as an SVP (8 6602), the
court set the matter for trial. A trial conmenced Decenber 4,
1998. On Decenber 14, 1998, the court declared a mstrial after

the jury reached a deadl ock and set the matter for a new trial.



After the trial court denied Turner's notion to dismss the
petition under the Act, Turner filed a petition for wit of
habeas corpus and a request for stay with this court which,
after being read and consi dered, was deni ed w t hout opinion.
(See In re James W/ liam Turner, Feb. 25, 1999, D032916.)6 The
retrial to determ ne whether Turner was an SVP under the Act
comenced on February 26, 1999.

At trial, the People presented the testinony of the two
clinical psychologists, Drs. Gary Zinik and Hy Mlinek, who had
performed the earlier clinical evaluations’ subnitted with the
petition. 1In addition to conducting the interviews, after
reviewi ng Turner's police, probation, prison, court and nedi cal
records in light of the D agnostic Statistical Manual of Mental
Di sorders, Fourth Edition (DSMIV) used by those in the
psychiatric field, both doctors diagnosed Turner as suffering

from sexual sadism a type of paraphilia,8 from substance abuse

6 We have granted the parties' request to take judicial
notice of our own file in the habeas proceeding. (Evid. Code,
§ 452.)

7 Zini k had interviewed Turner on April 6, 1998. Malinek
testified he had interviewed Turner on April 8, 1998, but his
witten report stated he did so on the 9th.

8 Zini k al so di agnosed Turner as suffering fromparaphilia
NCS, or paraphilia not otherw se specified. He explained he
arrived at this diagnosis due to Turner's two types of sexual
crinmes, oral copulation with violence agai nst nonconsenti ng
Wiite males and his | ess violent rapes agai nst nonconsenting
m nority wonen.



in institutional rem ssion? and antisocial personality disorder.
Each al so found Turner had previously commtted two or nore
qual i fying of fenses under the Act. Each expert explained about
his interview procedures, his "nmental status exam! of Turner,10
and his questioning of Turner about the predicate of fenses as
wel | as Turner's extensive crimnal history.

Turner admitted to both experts he had commtted the
predi cate offenses, and that he had orally copul ated at |east 20
boys while he was at California Youth Authority (CYA). Zinik
related in detail the accounts Turner gave in the interview of
his sexual assaults on male victins.1ll Turner told Zinik he was

getting back at Whites for the way they had treated himin the

9 Zi ni k opi ned Turner suffered from al cohol and pol ysubstance
abuse, and Malinek thought he suffered from opi od-heroi n abuse.

10 The result of the "mental status exanmt showed that Turner
di d not have any signs of thought disorder, a psychosis or any
problenms with reality orientation.

11 Turner adnitted to Zinik that on April 25, 1984, while in
the San Di ego County Jail serving tinme on a ganbling offense, as
"tank commander” he assigned a new 23-year-old Wiite nmale i nmate
to his cell and then together with another Black inmate call ed
t he young man "Wite cakes" and "Wite bitch" before clinbing on
the man's bunk, threatening and hitting himand finally forcing
himto orally copulate Turner. The male victimvomted and
required tranquilizers after Turner ejaculated in his nouth.
Turner also admtted that on both July 23 and 30, 1984,
while in the courthouse holding tank of the San D ego County
Jail, he commtted additional sexual assaults against young
VWiite nmale innmates. | n both cases, Turner grabbed and forced
his erect penis into the victims nmouth until he ejacul at ed.



past and that he enjoyed humliating and terrorizing them He
also told Zinik it was a sexual turn-on to force the boys, and
then later the nen in the jails, to do the things he required
themto do. He further admtted there were several other
victinmse in CYA and the jails that were never reported. Turner
denied the three sexual assaults he had been charged with
agai nst women. 12

Wt hout going into the facts of the cases, Zinik also
rel ated that Turner acknow edged in the interview his |ong
crimnal history which showed he had been arrested 31 tines by
the tinme he turned 26 years of age for offenses show ng sone
vi ol ence. Then relying on Turner's prison records and a report
fromone of Turner's experts which contained adm ssions by
Turner, Zinik testified about Turner's additional crimes and
rule violations commtted while in prison, including one rule
violation in July 1986 for indecent exposure where Turner had
dropped his shorts, exposed his penis and waved it at a female

prison guard in "a threatening manner." Zinik believed that

12 On cross-exam nation, Zinik conceded Turner had never been
convi cted of rape against a woman. However, he rel ated that
when he questioned Turner about one charged rape-in-concert
case, Turner conceded he had had sex with the female victim but
cl ai mred she consented to having sex with himand his two
friends. When Turner was queried about another charged rape
that was pled out to a false inprisonnent conviction, Turner
deni ed threatening the woman, wanting to have sex wth her or
trying to rape her and told Zinik he only kept her in his car
and woul dn't let her out for a period of tine.



Turner had showed no renorse for the things done to his victins
and had smled while he answered Zini k's questions about them

Zi ni k opined Turner was a "conpl ete psychopat h" whose
di agnosed nental disorders predi sposed himto commt sexually
violent crines in the future. Zinik felt it was "just a nmatter
of time before [Turner] commts sone other sexual offense when
he's released.” Although Turner had had no reported sex offense
since 1986, based on risk prediction factors/traits identified
in various tests and studies,13 Zinik opined Turner was nore
likely than not to reoffend sexually if released and thus net
the criteria for conmtnent as an SVP.

Mal i nek, |ike Zinik, found Turner to be psychopat hic,
scored five on the RRASOR test and opi ned that because of his
di agnosed nental disorders he was nore likely than not to engage
in future sexual ly violent behavior.14 Malinek related that

during his intervieww th him Turner explained he "needed to

13 Zinik gave Turner the Hare Psychopathic Checklist (Hare)
test, the Rapid R sk Assessnent for Sexual O fense Recidivism
(RRASOR) test and conducted an eval uation of the risk prediction
factors identified in a study by Canadi an researchers R Karl
Hanson and Monique T. Bussiere. Turner scored 39 out of 40 on
the Hare and a 5 on the RRASCOR, neaning he has a 48.8 percent
chance of sexually reoffending within 5 years and 73.1 percent
probability of doing so in 10 years.

14 Mal i nek' s opi ni on was based on Turner's past behavior, the
fact his victinse were mal es and strangers, his past offenses

i nvol ved vi ol ence and anger, Turner's attitude of endorsing
sexual violence and his score on the RRASOR

10



"strike out at the system . . . ." Concerning his sexual
assault agai nst one young White man in 1984, Turner told Mlinek
that "[t]here's a rage every day. | don't |ike White people.
These are ways to vent ny rage. Half of our [B]lack children
are living below poverty. [I] couldn't get them[sic] Wite
peopl e so I got sonebody that |ooked |like them™ Turner also
clainmed that during his CYA years, he had forced oral sex "every
time he cane in contact with Wiite people.” Like Zinik, Mlinek
found Turner unrenorseful and proud of his earlier behavior.
When Mal i nek asked Turner whether he would |likely return to

prison if released, Turner responded:

| don't know. | would do what | have to do to
live constructively. If | come to a situation
where | may need noney, | may conmit a serious
crime. |'mnot sonebody to sleep on a sidewal k
bench. If the price is prison for the man | want
to be, so be it. Hopefully I won't endeavor on
crime. If I commt acrine, it wouldn't be a

sexual crinme; it would probably be nore about
getting sonme noney.

In addition to Turner's testinony, a Miuslim chaplain at
Lancaster State Prison where Turner was |ast housed, and two
psychiatric professionals testified in his defense. The Arabic
Musl i m chaplain testified Turner had been well respected in the
prison Muslimcomunity, one of only two inmates allowed to give
sernons and supported his efforts against the racismof fellow

Musl i m i nmat es.

11



Forensi ¢ psychol ogi st Shayna Got hard, who had been retai ned
by the defense to do a "dangerousness assessnent" of Turner,
testified that after reviewing his records and interview ng him
she found his past crines against Wite i nmates had been
primarily notivated by anger rather than sex. Although she
agreed Turner suffered from antisocial personality disorder, she
felt that he did not currently have a sexual disorder that would
make hima danger to others and his substance abuse was in
conplete remssion. Gothard related specific facts in the
prison reports that showed Turner's violations in the past 13
years had becone decreasingly aggressive and "increasingly
sparse." She attributed the changes in his behavior to his
conversion to Islam his marriage, conmunication with his
daughter, a greater appreciation of right and wong and the
consequences of any future crimnal acts.

Dr. Theodore Donal dson, a clinical and forensic
psychol ogi st, also testified on Turner's behalf. Although he
agreed Turner was a psychopath, after reviewing Turner's
materials and interviewing him he disagreed that Turner had any
volitional inpairnment, that he suffered from sexual sadi sm or
any other paraphilia or that there was any rel ati onshi p between
such di agnosis based on the DSM |V and any prediction of
reof fendi ng sexually. Donal dson believed Turner's prior

of fenses were notivated by a desire for power and intimdation.

12



Based on Turner's recent major |ifestyle changes and | ack of
crimnal behavior or prison violations, Donal dson opi ned Turner
was less likely to reconmmit than his RRASOR score suggested.

In Turner's testinony in his defense, he adnmtted he had
commtted the predicate crines, the sex crines at CYA other
nonsexual violent crimes and the various prison violations and
crinmes, including the sexual assault of the prison guard.

Turner expl ai ned he had committed the sexual acts while in
custody because of frustration, aggravation and rage toward
Wiites. He had just gotten caught up in the "predatory-type
environment” and institutional violence.

Wi | e denying he had commtted any rapes on ferale victins,
Turner conceded he had been with other friends who raped a woman
when he was 15 years old. As to the other charged rapes in his
hi story, Turner explained that one had been for the alleged rape
of a friend s prostitute whom he only had consenting sex wth,
and the other had involved the nother-in-law of a boy he had
known i n CYA who approached him got in his car, drank and did
"stuff" with himbefore he dropped her off at her boyfriend s
house. Turner assumed the wonan had reported he raped her
because of his feud wth her son-in-Iaw.

Turner testified about his conversion to Islam claimng "
consider Islamto be ny health treatnent." Because of such

religion, he stopped snoking, doing drugs and comm tting any

13



further sexual acts in prison. Turner stated he was in constant
contact with his daughter and plans to work and participate in
the Muslimconmunity when he is rel eased.

On cross-exam nation, Turner conceded he had continued to
commt violent acts in prison even after his conversion to
| slam and that he has four other children with whom he has had
no contact since his incarceration. He further clainmed his
sexual assault on the female prison guard had been nerely a
"macho statenent.”

After considering all the trial evidence, the jury returned
a verdict finding Turner an SVP.

DI SCUSSI ON
I
Motion to Dismss

Before the second trial in this matter, Turner brought a
nmotion to dismss on grounds section 6604 nandated his i nmediate
rel ease on parol e because the jury was unable to agree on a
verdict or finding he was an SVP beyond a reasonabl e doubt.
Turner argued the plain | anguage of the second sentence of
section 6604 provides that if there is no requisite finding
beyond a reasonabl e doubt then there is an automatic acquittal.
The Peopl e responded the notion was untinmely and because the
totality of the | anguage of section 6604 required the jury to

find beyond a reasonabl e doubt before making a determ nation, a

14



mstrial is not a verdict. The People also pointed out that the
first jury had reached a deadl ock of 10 for finding the petition
true.15 After considering the matter, the trial judge denied

t he noti on.

Afterwards, the court gave Turner tinme to bring a petition
for wit of habeas corpus and a request for an imedi ate stay in
this court, which we summarily denied. (In re James WIIliam
Turner, supra, D032916.) The matter then proceeded with in
l[imne notions and trial.

On appeal, Turner contends the trial court's interpretation
of section 6604 calls the constitutionality of the Act into
question because it would inpermssibly allow "the State to hold
indefinitely . . . any convicted crimnal, even though he has
conpleted his prison term"” (Foucha v. Louisiana (1992) 504
U S 71, 82-83.) He argues section 6604 is anbi guous, subject
to two interpretations, and therefore should be construed to
prevent successive trials where, as here, the trier of fact

cannot nmake a finding beyond a reasonabl e doubt that a person is

15  The clerk's transcript reflects the jury was deadl ocked 10
for finding the petition true, 1 for finding the petition not
true and 1 abstenci a.

15



an SVP. Turner thus asserts the section as worded bars
retrial.16 W disagree.

We review the pertinent section of the Act under well
established rules of statutory construction which require us "to
ascertain the intent of the |awmakers so as to effectuate the
purpose of the [statute.] [Citations.]" (People v. Pieters
(1991) 52 Cal.3d 894, 898; see also People v. Superior Court
(Johannes) (1999) 70 Cal. App.4th 560, 564.) To do so, we
exam ne the rel evant | anguage of the statute and "accord words
t heir usual, ordinary, and conmon sense neani ng based on the
| anguage . . . used and the evident purpose for which the
statute was adopted.” (In re Rojas (1979) 23 Cal.3d 152, 155.)
In interpreting any particular provision of a statute, we do not
insert words into it as such would "violate the cardinal rule

that courts may not add provisions to a statute. [Ctations.]"

16 Turner correctly notes that the People's claimhe is
estopped fromraising this issue on appeal because this court
had al ready denied it after "reading and considering” his
earlier petition for wit of habeas corpus, is contrary to
established California law. (People v. Medina (1972) 6 Cal. 3d
484, 493, di sapproved of on other grounds in Kows v. Howard
(1992) 3 Cal.4th 888, 896-899.) As the court in People v.
Al'lison (1988) 202 Cal . App.3d 1084, relying on Mdina, supra,
stated: "[We denied the People' s petition . . . without

opi nion and as an act of discretionary denial. That appellate
order does not conclusively evidence that denial was upon the
merits and so, it neither bars nor governs this decision.
[Citations.]" (People v. Allison, supra, 202 Cal.App.3d at p.
1088.)

16



(Adoption of Kelsey S (1992) 1 Cal.4th 816, 827.) Nor are we
permtted to rewite the statute to conformto an assuned intent
t hat does not appear fromits plain | anguage. (Napa Valley Wne
Train, Inc. v. Public Uilities Com (1990) 50 Cal.3d 370, 381.)
We presune the Legislature in enacting a law "is deened to be
aware of statutes and judicial decisions already in effect and
to have enacted the newin |light thereof.” (People v. Hernandez
(1988) 46 Cal.3d 194, 201, disapproved of on another point in
People v. King (1993) 5 Cal.4th 59, 78, fn. 5.) "[We do not
construe statutes in isolation, but rather read every statute
'with reference to the entire schene of law of which it is part
so that the whole may be harnoni zed and retain effectiveness.'
[Citation.]" (People v. Pieters, supra, 52 Cal.3d at p. 899.)
Wth these rules in mnd, we turn to the pertinent |anguage
of the Act in question. Section 6604 of the Act is entitled
"Burden of proof; conmtnent for treatnent; term facilities"

and provides in pertinent part that:

The court or jury shall detern ne whether, beyond
a reasonabl e doubt, the person is [an SVP]. |If
the court or jury is not satisfied beyond a
reasonabl e doubt that the person is [an SVP], the
court shall direct that the person be rel eased at
t he conclusion of the termfor which he or she
was initially sentenced, or that the person be
unconditionally rel eased at the end of parole,

whi chever is applicable. [If the court or jury
determ nes that the person is [an SVP], the
person shall be commtted for two years to the
custody of the [DVH] for appropriate treatnent
and confinenent in a secure facility designated
by the Director of [the DVH, and the person

17



shall not be kept in actual custody |onger than
two years unl ess a subsequent extended conm t nent
is obtained fromthe court incident to the filing
of a new petition for conmtnent.

By its plain | anguage, section 6604, anong ot her things,
sets forth the burden of proof required for nmaking a "finding"
that a person is an SVP under the Act. Qur Supreme Court has
| ong held that such beyond a reasonabl e doubt burden of proof is
required in civil conm tnment proceedi ngs because "the interests
invol ved in [such] proceedings are no | ess fundanental than
those in crimnal proceedings and that liberty is no |less
preci ous because forfeited in a civil proceedi ng than when taken
as a consequence of a crimnal conviction." (Inre Gary W
(1971) 5 Cal.3d 296, 307.) It has also held that for the sane
reasons, a person subject to such proceedings is entitled to a
unani nous verdi ct rather than the usual three-fourths agreenent
for a regular civil verdict. (People v. Feagley (1975) 14
Cal .3d 338, 351.) This requirenent is codified in section 6603,
subdi vision (d) of the Act which specifically provides that "[a]
unani nous verdict shall be required in any jury trial."

(Italics added.) Subdivision (e) of section 6603 further
provides that "[t]he court shall notify the [DMH of the outcone
of the trial by forwarding to the departnment a copy of the

m nute order of the court within 72 hours of the decision."

(Italics added.)

18



When the unanimty and finality requirenments of section
6603 are read together with the burden set forth in section
6604, they provide, as the trial court correctly noted, that
only if a jury makes a final unani nous finding, verdict, outcone
or decision the People failed to neet the required burden beyond
a reasonabl e doubt, is the alleged SVP to be rel eased. W
therefore believe the only reasonabl e construction of section
6604 is that it requires the jury or court to nmake a "finding,"
or render a verdict or decision, it is satisfied beyond a
reasonabl e doubt the all eged person is either an SVP or there
are doubts whether he is an SVP. To hold such section to bar
retrial if no finding or verdict can be nmade either way, as
Turner woul d have us do, would thwart the purpose of the Act to
protect the public from"a small but extrenely dangerous group
of [SVP' s] that have di agnosabl e nental disorders .
identified while they are incarcerated.” (Stat. 1995, chs. 762
& 763, 8 1, Historical and Statutory Notes, 8§ 6600.) By
enacting the Act, the Legislature intended to confine and treat
such identified individuals "until such tine that it can be
determ ned that they no | onger present a threat to society.”
(I'bid.) Qur Suprene Court has found such civil comm tnent
schenme constitutional because it ensures that the SVP does not
"‘remain confined any | onger than he suffers froma nental

abnormality rendering himunable to control his dangerousness'

19



[(Citation), and the SVP] is entitled to unconditional rel ease
and discharge if he prevails in [a] proceeding [under the Act].
[Citation.]" (Hubbart, supra, 19 Cal.4th at p. 1177.)

Al t hough the Act does not specifically provide for retrial
if there is a hung or deadl ocked jury, as the trial court
properly found, such is inplied when all sentences of section
6604 are considered with the Act's "finality" requirenent that
the jury finding be unani nously determ ned beyond a reasonabl e
doubt. As the People note, if there is not a final
determ nation, true finding or verdict in a civil case under the
appropriate burden of proof, the action may be tried again as
the court may direct. (Code Civ. Proc., § 616.)17 W presune
the Legislature was well aware of both this | ong-standing civil
statutory provision permtting retrial where a jury deadl ock
results in a mstrial and the application of the unanimty
requi renent of the beyond a reasonabl e doubt standard for civil

jury trial conmtnments when it enacted the Act.

17 Code of Civil Procedure section 616 provides: "In al
cases where the jury are di scharged w thout having rendered a
verdict, or are prevented fromgiving a verdict, by reason of
acci dent or other cause, during the progress of the trial, or
after the cause is submtted to them except as provided in
section 630, the action may be again tried i medi ately, or at a
future time, as the court nay direct.” Code of G vil Procedure
section 630 provides for a directed verdict under certain

ci rcunst ances not pertinent here.

20



Turner construes the second sentence of section 6604 in a
vacuum To interpret that sentence al one as he does to bar
retrial, we would have to ignore the entire civil commtnent
schenme of which it is a part and rewite the section or insert
words into it, which we cannot do. (Adoption of Kelsey S.,
supra, 1 Cal.4th at p. 827; In re Rojas, supra, 23 Cal.3d at p.
155.) Rather, our interpretation of the pertinent |anguage of
section 6604 is consistent with the rules of statutory
construction (see People v. Pieters, supra, 52 Cal.3d at pp.
898-899) and conports with the Legislature's express intent that
the Act provide protection for the public fromidentified SVPs.

Because we hol d that section 6604 does not bar retrial if
there is no unaninous jury "finding" beyond a reasonabl e doubt,
we conclude the trial court properly granted a mstrial and
deni ed Turner's notion to dism ss.

Il
Sufficiency of the Evidence

In order to establish Turner was an SVP, the Peopl e needed
to prove that (1) he had been convicted of two separate sexually
vi ol ent of fenses against two or nore victins, (2) he had served
a determnate term (3) he had a di agnosabl e nental disorder
and (4) such disorder nmade hima danger to the health and safety
of others in that it was likely he would engage in sexually

vi ol ent conduct if released. (8 6600, subd. (a).) On appeal,
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Turner basically challenges the sufficiency of the evidence to
support the last two elenents. He essentially argues there was
i nsufficient evidence to show he suffers froma di agnosed nent al
di sorder that inpairs his volition to the degree he is unable to
control his behavior and also to show that he is likely to
commt sexually violent crimes upon release. He therefore
contends the finding he is an SVP nust be reversed. W
di sagr ee.

As noted earlier, section 6600, subdivision (c) defines a
"di agnosed nental disorder” as "a congenital or acquired
condition affecting the enotional or volitional capacity that
pr edi sposes the person to the conm ssion of crimnal sexual acts
in a degree constituting a nmenace to the health and safety of
others.” Case law interpreting this | anguage has not stated any
standard requiring a lack of total volitional control. Rather,
i n Hubbart, supra, our Suprene Court noted that because "due
process requires an inability to control dangerous conduct, and
does not restrict the manner in which the underlying inpairnent
is statutorily defined" (Hubbart, supra, 19 Cal.4th at p. 1158,
italics in original), the Act's diagnosed nental disorder
requi renment establishes the necessary connection between
impaired volitional control and the danger posed to the public
where the di agnosed nental disorder is characterized by an

inability to control future behavior, such as pedophili a,
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paraphilia and antisocial personality disorder. (lbid., citing

Kansas v. Hendricks (1997) 521 U S. 346, 358 (Hendricks).)
Simlarly, in upholding the constitutionality of the Kansas

Sexual ly Violent Predators Act, which is nuch |ike the Act, the

United States Suprene Court in Hendricks, supra, stated it

requi red future dangerousness and a "nental abnormality" that

"makes it difficult, if not inpossible, for the person to

control his dangerous behavior.” (Hendricks, supra, 521 U S. at
p. 358.) "[P]lersons conmtted under the Act are . . . suffering
froma 'nmental abnormality' . . . that prevents them from

exerci sing adequate control over their behavior." (1d. at

p. 362.)

Mor eover, both the United States and California Suprene
Courts have held that past conduct is sufficient evidence to
support a finding that a person is likely to conmt sexually
violent crines in the future. |In Hendricks, supra, the court
noted, "The statute . . . requires evidence of past sexually
vi ol ent behavior and a present nental condition that creates a
i kel i hood of such conduct in the future. . . . As we have
recogni zed, '[p]revious instances of violent behavior are an
i nportant indicator of future violent tendencies.'" (Hendricks,
supra, 521 U S. at pp. 357-358.) Qur Suprene Court in Hubbart,
supra, cited Hendricks when it rejected an argunent that the use

of past sexually violent acts to predict future dangerousness
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was "inherently flawed[,]" commenting that "the United States

Suprene Court has consistently upheld comm t nent schenes

aut hori zing the use of prior dangerous behavior to establish
the |ikelihood of future harm" (Hubbart, supra,

19 Cal.4th at pp. 1163-1164.)

When we review the sufficiency of the evidence in Iight of
the facts adduced at trial, applying the sane standard used for
reviewi ng the sufficiency of the evidence to support a crim nal
conviction (People v. Mercer (1999) 70 Cal. App.4th 463, 466), we
conclude there is nore than sufficient evidence that showed
Turner's diagnosed nental inpairnent affected his volitional
control and supported the finding he would Iikely reoffend upon
rel ease. Both of the People's experts opined, based on the
record available to themand on their interviews with Turner,
that his volitional and enotional capacity was inpaired to sone
degree when he conmtted his earlier offenses. Al though both
experts explained that Turner's acts reveal ed some control and
pl anni ng, they noted he exhibited the inability to resist sexual
devi ant i npul ses and engaged in the sane viol ent sexual behavior
again and again with no enotion and without regard for the
consequences. Both opined that Turner's various paraphili as,

i ncl udi ng sexual sadismand his antisocial personality disorder,
made himnore likely than not to conmt crimnally violent sex

acts in the future. Although Turner and his experts disagreed
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at trial that Turner suffered froma nmental condition that
affected his volition or control to commt violent sexual acts,
insisting instead that his earlier violent crimnal behavior was
based on rage against Wite i nmates and not on sexual deviancy,
their credibility and conclusions were nmatters resol ved agai nst
Turner by the jury. On appeal, we do not reweigh or reinterpret
t he evidence, but nerely deci de whether the record contains
sufficient evidence to support the determ nation below. (People
v. Mercer, supra, 70 Cal.App.4th at pp. 466-467.)

Here, we find the jury could have reasonably believed the
People's witnesses and rejected Turner's testinony and that of
his experts. Contrary to Turner's assertions the evidence only
showed that his psychopathy, which is not a di agnosabl e di sorder
under the DSM IV, made himincapable of enotions for his
victinms, that his repeat behavior and poor behavi oral choices
showed no volitional inpairnment, and that his high probability
of reoffending violently did not show he woul d reof fend
sexual Iy, such chal |l enges agai nst the People's experts' evidence
were presented to and rejected by the jury. The jury was al so
instructed on expert witness qualifications and testinony and on
t he proper burden of proof for finding Turner an SVP. The jury
chose to believe the People' s experts. Qur review of the record
finds substantial evidence supports the jury's determ nation

Turner would likely conmt sexually violent crinmes upon rel ease.
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We, therefore, conclude that sufficient evidence exists in the
record fromwhich a rational trier of fact could determ ne both
that Turner suffered froma nental disorder that affected his
enotional and volitional control, and that he would likely
reof fend sexually if released. Sufficient evidence supports the
jury's finding Turner is an SVP.
11

O her "Bad Acts" Evidence

In Iimne, Turner's counsel asked the court tolimt the
extent of the hearsay that would be admtted in evidence via the
testi nmony of the experts. Counsel conceded the underlying facts
of the predicate crines were relevant for the experts' opinions
and acknow edged that case |law has interpreted the Act to
provi de an exception to the hearsay rule with respect to the
predi cate crines. However, counsel objected on hearsay grounds
to the experts referring to any of the factual matters about
various rape charges in Turner's history which did not result in
convi ctions because he had pled to false inprisonnent in those
cases.

In response, the People noted that Turner had tal ked to al
the "shrinks" about those cases and in particul ar had expl ai ned
about one charge that "this woman was raped, and he was there,
but he didn't really participate in it." The People further

argued that because Turner's defense to the SVP petition
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appeared to be that he only rapes Wiite nen in custody as an act
of violence, not as a sexual act, the facts of the other rapes
woul d be relevant to show he had also commtted acts of sexua

vi ol ence agai nst wonmen when he was not i ncarcerat ed.

Turner's counsel clarified he was specifically objecting on
hearsay grounds to the underlying facts of the two adult
convictions of false inprisonnment which contained rape
al | egations that were subsequently dism ssed and not to the
facts of a juvenile conviction where Turner m ght have been an
ai der and abettor in a rape.

The court reviewed the Act in |ight of the objections, and
ruled it would allow the People's experts to testify about the
objected to evidence if a foundation was laid that they relied
on such in fornulating their inpressions and opinions for this
case. The court reasoned that because the Legislature "[mde]
the statute exceptionally broad and exceptionally general in
terms of what the experts can use in fornulating their opinion
and what the trier of fact, the jury, can hear in determning
whet her or not [a person is or remains an SVP,]" it was going to
al | ow such hearsay evi dence over the defense objection.

Later, during Zinik's testinony, when the questioning
turned to the facts underlying the charged rapes in Turner's
crimnal history, defense counsel requested the court, at

si debar, adnonish the jury as to the expert's testinony that was
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taken from police and probation reports concerning crinmes other
than the predicate of fenses. The court agreed and told the jury

the foll ow ng:

Ladi es and Gentl enen, counsel have raised an
interesting point, and it's one thing | want to
address because it's going to happen with every
single expert that conmes in, not just this
doctor. Each of these doctors that are going to
cone in and testify will have reviewed a | ot of
different material. Some of that material wll

i ncl ude statenents nmade by persons who will never
show up in this courtroom It is basically for
you to decide the value of the opinion of the
doctor based on this totality of a review

[ 1] What | want to caution you with is that al

of the statenents nmade by persons who are not
here is not necessarily the truth. | nean we
don't know that. W're not litigating that.
Where it's relevant for the thirteen of you is
the fact that the doctor has read those
statenents and they in part sort of lay the
foundation for his over-all opinion. [f] So al

| want to caution you is that you' re going to
hear about statements that are contained in
reports, in transcripts, and so forth. And it's
not necessarily for the truth of what was said by
t hese people, but it's very relevant on the
inmpact it has in formulating the doctor's
opinion. So just keep that in mnd, and you wll
find that this will perneate through all of the
experts you hear. They all did the very sane
thing, which is the way they're supposed to do
it, but I just wanted to bring that to your
attention.

As noted in the factual summary above, Zinik and the ot her
experts subsequently testified about questioning Turner on his
crimnal history and the hearsay statenents of sonme of his
victins contained in the various records. The experts relied on

the contents of Turner's records, in addition to their
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interviews with him in formng their respective opinions
regarding his nental disabilities and future dangerousness.
Turner hinmself admtted in his trial testinony that he commtted
nost of the crimes about which he was questioned by the experts
during their respective evaluations. As to the rapes he deni ed,
he expl ained his own version of the events involving the female
victinms, whom he said either consented to having sex with himor
were maki ng up stories about having sex with him

On appeal, Turner contends the trial court erred in ruling
any of the hearsay statenents in his crimnal history would be
adm ssible in evidence for purposes of explaining the experts'
opi nions under a broad interpretation of the Act. At trial,
however, Turner only objected to the adm ssion into evidence of
t he hearsay concerning his adult charged, but not convicted,
rapes. Thus, as to his overbroad objections on appeal to any
concei vabl e hearsay evi dence of other acts or crines, i.e.,
earlier childhood crines for fires, shoplifting, drug use,
strong-arned robbery, later crinmes of ganbling, pinping, drug
selling, various assaults in and out of prison, such are waived.
Moreover, the record reflects that nost of those additional
arrests and charges nentioned by the experts now objected to
were either conceded to by Turner in his various interviews with

the experts or in his own trial testinony. Therefore, Turner
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hi msel f has verified through his adopted adm ssions the
reliability of such hearsay in his records.

As noted earlier, Turner does not challenge the adm ssion
of hearsay evidence fromhis reports for proof of his qualifying
prior convictions. He acknow edges that section 6600,
subdi vi sion (a)18 allows the People to prove a proposed SVP' s
prior qualifying convictions by docunentary evidence, including
hearsay victimstatenents and evi dence contai ned in probation
reports. (People v. Superior Court (Howard) (1999) 70
Cal . App.4th 136; see also In re Parker (1998) 60 Cal . App. 4th
1453, 1467.) He al so concedes such evidence is adm ssible as
relevant for show ng the factual bases for the experts' opinions
concerning those predicate of fenses in proceedi ngs under the
Act. Rather, Turner asserts such so-called statutory hearsay
excepti on does not cover the adm ssion of hearsay evidence of
prior bad acts or convictions other than that relating to the
predi cate of fenses. However, we need not now determ ne such

i ssue because even assunming error in the adm ssion of the

18  subdivision (a) of section 6600 provides in pertinent part
that: "[t]he existence of any prior convictions nmay be shown

wi th docunentary evidence. The details underlying the

commi ssion of an offense that led to a prior conviction,
including a predatory relationship with the victim may be shown
by docunentary evidence, including, but not limted to,
prelimnary hearing transcripts, probation and sentencing
reports, and evaluations by the [DVH ."
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hearsay evi dence concerning the facts of Turner's earlier
charged rapes, such error was harnl ess on this record.

As our Suprene Court has noted:

An expert may generally base his opinion on any
"matter” known to him including hearsay not

ot herwi se adm ssi ble, which nay "reasonably .

be relied upon” for that purpose. [Ctations.]
On direct exam nation, the expert may explain the
reasons for his opinions, including the matters
he considered in formng them However,
prejudice may arise if, "'under the guise of

reasons,'" the expert's detailed explanation
"'*[brings] before the jury inconpetent hearsay
evidence.'" [Citations.] [9] Because an expert's

need to consider extrajudicial matters, and a
jury's need for information sufficient to

eval uate an expert opinion, nmay conflict with an
accused's interest in avoiding substantive use of
unreliabl e hearsay, disputes in this area nust
generally be left to the trial court's sound
judgnment. [Citations.] Most often, hearsay
problenms will be cured by an instruction that
matters admtted through an expert go only to the
basis of his opinion and should not be consi dered
for their truth. [Ctation.]

(People v. Mntiel (1993) 5 Cal.4th 877, 918-919.)

Here, the trial court gave a limting instruction during
the testinony of the People's first expert that the jury should
not consider the hearsay matters testified to by that expert or
by the other experts as true, but to only consider such matters
for the bases of the experts' opinions in this case. Wile such
alimting instruction may not always be enough to cure
prejudice in the adm ssion of hearsay matters (see People v.

Col eman (1985) 38 Cal.3d 69, 91-93), Turner's counsel did not
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request the court to further consider the matter regarding the
facts of the unconvicted rapes under Evidence Code section 352.
I nstead, the record reflects that each expert in turn relied
upon his or her choice of hearsay statenents or portions of the
reports in Turner's crimnal history w thout objection on
prejudicial grounds and that Turner replied to questions
regardi ng such hearsay matters in his own testinony. None of

t hese hearsay statenents were admitted into evidence in
docunentary form Al though the People did refer to sonme of the
hearsay matters in closing argunents, the court instructed the
jury again about the limted use of such evidence and about the
use of expert testinony as well as to the fact that the
attorneys' argunents were not evi dence.

In addition, the jury had before it all the facts of
Turner's predicate offenses, his admtted ot her sexual acts
agai nst boys and nen in CYA, jail and prison, the facts of his
conceded juvenil e gang-rape of a teenage girl, his other
crim nal behavior throughout his |lengthy crimnal history and
his admtted violent acts and violations in prison, which
i ncluded his sexual assault against one fenale prison guard.
Under these circunstances, we can find no prejudice in the
adm ssion of the hearsay matters in the People's experts'

testi mony concerning Turner's prior charged adult rapes.
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Moreover, we can find no violation of Turner's due process
rights to cross-exam ne and confront w tnesses in the adm ssion
of such hearsay statenents and evi dence. (See Hendricks, supra,
521 U. S. 346, 353, 364; Hubbart, supra, 19 Cal.4th at pp. 1174-
1175, fn. 33; Inre Malinda S. (1990) 51 Cal.3d 368, 383, fn.
16). Turner was able to fully contest the reports upon which
the eval uations of the experts were based, to cross-exam ne them
on the basis of the information used and to present conflicting
testimony of his own.19 (8§ 6603.) As such, his right to engage
in cross-exam nation and to present evidence were not
effectively emascul ated. (See Del aware v. Fensterer (1985) 474
U.S. 15, 19.)

Al t hough the underlying reliability of the wonen victins of
the prior sexually violent rapes may have renai ned untested,
Turner had the opportunity to evaluate and cross-exam ne the

testinmony of the qualified experts who had revi ewed t he wonens

19 In determ ning the nature and extent of due process
protections due a civil litigant Iike Turner, we have
considered: (1) the private interest that will be affected by

the official action, (2) the risk of an erroneous deprivation of
such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural

saf eguards, (3) the interest in enabling individuals to

t horoughly present their side of the story, and (4) the
governmental interests, including the function involved and the
fiscal and adm nistrative burdens that additional or substitute
procedural requirenments would entail. (In re Malinda S., supra,
51 Cal.3d at p. 383.)
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statenments regarding the earlier rapes contained in the
probation report and prelimnary hearing transcripts. (See
Whi tman v. Superior Court, 54 Cal.3d 1063, 1077-1078.) Even
t hough his interest in facing | engthy confinenent for treatnent
as an SVP is great, the People also have a strong interest in
protecting the public frompersons |ike Turner who are sexually
dangerous to others. (See Hubbart, supra, 19 Cal.4th at p.
1151.) In sum no prejudicial error is shown in the court's
ruling the hearsay contained in Turner's reports was adm ssi bl e
to explain the experts' diagnoses and opinions of future sexua
danger ousness for purposes of the Act.
IV

Daughter's Proposed Testi nony

Turner also contends the trial court prejudicially erred
when it refused to allow his 16-year-old daughter to testify in
hi s defense thereby denying himhis constitutional right to a
fair trial. W disagree.

CGenerally, a trial court has wi de discretion in determ ning
the adm ssibility of evidence (People v. Lucas (1995) 12 Cal.4th
415, 449), i.e., in deciding whether the evidence is rel evant
(People v. Green (1980) 27 Cal.3d 1, 19, disapproved of on other
grounds in People v. Hall (1986) 41 Cal.3d 826, 834, fn. 3, and
in People v. Martinez (1999) 20 Cal.4th 225, 232-241) and

whet her Evi dence Code section 352 precludes its adn ssion
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(People v. Lucas, supra, 12 Cal.4th at p. 449). The trial
court's ruling in exercising such discretion will not be
di sturbed on appeal absent an abuse of discretion. (I1bid.)

Here, the record reflects that when the People objected to
t he defense proposal to call Turner's daughter as a witness, the
court asked for an offer of proof. Counsel offered that her
testi nony woul d be relevant to counter the People's experts'
testimony showi ng Turner's |lack of feelings or enotiona
connection with his victins and to show his |ikely behavi or when
he is released, i.e., that he intended to be a father to his
daughter and to support her. The Peopl e objected to the proof
on grounds the daughter's testinony would have no rel evance as
to Turner's insight into his crinmes or his future dangerousness,
and that it would be highly prejudicial in invoking the
synpathies of the jurors by pleading to send her Daddy hone.

The court sustained the objection to such testinony, stating:

We have a basic problemhere, . . . , everybody,

i ncludi ng [defense expert] w tnesses, agree

[ Turner] is a psychopath. The only way that the
daughter can testify about how great a father
he's going to be and all of his concerns are from
what he has expressed. That's not relevant.

to any issue here. [91] And nunber two, he can
testify as to all of this plethora of things that
t he doctors have said about him Sone good

and . . . I'mnot sure where the sone good is,

but nostly bad. But |I'mnot going to bring a

si xteen-year-old in here to say, yeah, this is ny

Dad; | have been visiting himfor X nunber of
years. He appears to ne to love ne. He appears
to. . . want to take care of ne. That's for the

synpat hy, passion, prejudice side of all of this,
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and I'"'mnot going to allowit. [f] | don't see
any rel evance whatsoever in her testifying. So
we'll note that you would have call ed her, that
you have her either under subpoena or have her
available to testify, and that the court is
specifically excluding her fromtestifying.

After Turner's own testinony, the court again denied his renewed
notion to call his daughter as a witness based on the sane
reasons.

On this record, which reflects the court understood and
performed its duty to determ ne the relevancy of the proffered
testinmony and to weigh the possibility of prejudice against any
possi bl e probative value of such, we cannot say the trial court
abused its discretion in determning such matters. (See People
v. Wllians (1997) 16 Cal.4th 153, 213-214.) Contrary to
Turner's attenpt to portray the court's evidentiary rulings as
involving federal constitutional rights, the right to a fair
trial is only inplicated where the evidence at issue is
"rel evant evidence of significant probative value to the
defense.” (People v. Reeder (1978) 82 Cal.App.3d 543, 553.)
Cenerally, evidence that is nmargi nal or which produces only
specul ative inferences, such as that offered, |acks significant
probative value. (People v. MIner (1988) 45 Cal.3d 227, 240,
fn. 11.) Thus, as the trial court correctly noted, Turner's
daughter's proposed testinony woul d have been totally irrel evant
to the issues at trial. Moreover, such testinony wuld have

been specul ative as to what Turner's feelings and intentions
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upon his release were and cunul ative of his own testinony. 20
Under these circunstances, we conclude there was no abuse of
discretion in the trial court's ruling sustaining the People's
objections to the adm ssion of the proffered evidence.
\%
"Li kely" To Conmmt Sexually Violent Acts

In Iimne, the court denied w thout prejudice Turner's
request to add to CALJIC No. 4.19 a definition of "likely" to
mean "nore likely than not" with reference to whether he woul d
be likely to reoffend. The court noted it had thoroughly
considered the matter in light of the Act and found it covered
all statutory bases in this clouded area of the law. Later,
during a discussion of proposed instructions, the court again
not ed and denied Turner's request to nodify CALJIC No. 4.19 to
define "likely" as "nore likely than not." The court
subsequently read CALJIC No. 4.19 to the jury, which tracked the
| anguage of the Act (8 6600) and specifically set forth the
beyond t he reasonabl e doubt standard of proof required in order

to find whether Turner was |ikely to engage in sexually violent

20 Such woul d al so have been cunul ative to the testinony of
def ense expert CGothard, who testified that Turner told her
during her interviewwith himthat he regretted m ssing out on
his daughter's life, but that she had regularly visited him at
prison. Gothard opined Turner was notivated to stay out of jail
so he could see his daughter
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crimnal behavior or reoffend. The jury did not request any
definition of the term™"likely" before rendering a verdict.

On appeal, Turner clains the trial court's refusal to
define "likely" as requested inperm ssibly | essened the People's
burden of proving he would likely reoffend. W disagree.

While at first blush, the wording of CALJIC No. 4.19 may
appear a bit confusing, it still requires the jury to find
beyond a reasonabl e doubt that the proposed SVP is "likely to
engage in sexually violent crimnal behavior.” Turner sinply
fails to appreciate that the court as well as his counse
stressed that the jury's ultimate finding he is an SVP nust be
found beyond a reasonabl e doubt. (8 6604.) Such ultinmate
finding necessarily nmeans that all of the requirenments for an
SVP, including the requisite finding that the alleged person "is
likely to engage in sexually violent behavior,"” have been
establ i shed beyond a reasonabl e doubt. (See Hubbart, supra, 19
Cal .4th at p. 1147.) Such standard has passed constituti onal
muster. (See id. at p. 1163 & fn. 26; see al so Hendri cks,
supra, 521 U. S. at p. 358.) Moreover, both the courts in
Hendri cks (Hendricks, supra, 521 U.S. at p. 358) and Hubbart
(Hubbart, supra, 19 Cal.4th at p. 1163 & fn. 26) have rejected
contentions that a "likely to engage in sexually violent
behavi or"” standard vi ol ates due process because it is too lowto

justify an involuntary civil commtnent.
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In light of the totality of the given instructions and our
review of the entire record (see Estelle v. McGQuire (1991) 502
US 62, 72; People v. Cain (1995 10 Cal.4th 1, 36), we do not
believe there is a reasonable likelihood that the jury
under st ood the conpl ai ned of instruction as permtting a finding
Turner is an SVP on a standard | ess than beyond a reasonabl e
doubt. As noted earlier, the court instructed the jury on the
reasonabl e doubt standard i nvolved in these proceedings. In
addition, the jury was told that "[i]f after a consideration of
all the evidence you have a reasonabl e doubt that the respondent
is [an SVP], you nust find that he is not [an SVP] and that the
allegation . . . is untrue." Wthin CALJIC No. 4.19, the jury
was told that the burden of proving that Turner is an SVP is
"beyond a reasonabl e doubt."” Assuming as we nust "that the
jurors are intelligent beings and capabl e of understandi ng and
correlating all instructions which are given to thent (People v.
Billings (1981) 124 Cal. App. 3d 422, 428, disapproved of on other
grounds in People v. Karis (1988) 46 Cal.3d 612, 642, fn. 22),
we think the jury was fully capable of separating the criteria
of the "likely" comm ssion of future sexually violent acts from
the standard of proof of beyond a reasonabl e doubt. Turner has
failed to show CALJIC No. 4.19, as given in this case, permts
the el ement of likely future crimnal conduct to be proved by a

standard | ess than beyond a reasonabl e doubt.
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Further, because both of the People's experts found Turner
was nore |ikely than not to reoffend, Turner woul d have
difficulty show ng that the result would be any different had
his proposed instruction been given in this case. No
i nstructional or due process violation has been shown regarding
the term™"likely."

DI SPOSI TI ON

The judgnent is affirned.
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